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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Alexandria Division
________________________________________________
)
)
)
)
)
and
)
)
THOMAS NEMET, d/b/a NEMET MOTORS,
)
)
Plaintiffs,
)
)
v.
)
)
)
CONSUMERAFFAIRS.COM, INC.,
)
11350 Randon Hills Road
)
Suite 800
)
Fairfax, VA 22030
)
)
Defendant.
)
________________________________________________)
NEMET CHEVROLET LTD.
153-12 Hillside Avenue
Jamaica, NY 11423

Civil Action No. 1:08CV254
(GBL) (TCB)

MEMORANDUM IN SUPPORT OF PLAINTIFFS’ MOTION
TO FILE AMENDED COMPLAINT
Plaintiffs Nemet Chevrolet and Thomas Nemet, d/b/a Nemet Motors (collectively,
“Nemet”), by and through undersigned counsel and pursuant to Rule 15(a) of the Federal Rules
of Civil Procedure, move for leave of this Honorable Court to file an Amended Complaint. This
is Plaintiffs’ first request to amend the Complaint. Plaintiffs seek to make more specific factual
allegations regarding two of the four counts in the original Complaint; no amendment is
proposed regarding the remaining counts. In further support of this Motion, Plaintiffs state the
following:
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 27th day of June, 2008, I served the foregoing
PLAINTIFFS’ MEMORANDUM IN SUPPORT was sent by hand and via the Court’s electronic
system to Defendant’s counsel, as follows:

Jonathan D. Frieden, Esquire (VSB No. 41452)
Sean P. Roche, Esquire (VSB No. 71412)
ODIN, FELDMAN & PITTLEMAN, P.C.
9302 Lee Highway, Suite 1100
Fairfax, Virginia 22031
(703) 218-2100
(703) 218-2160 (facsimile)
jonathan.frieden@ofplaw.com

__________/s____________
Benjamin G. Chew, Esquire
Virginia bar number 29113
Andrew M. Friedman, Esquire (admitted pro
hac vice)
John C. Hilton, Esquire
Attorneys for Nemet Chevrolet Ltd. and
Thomas Nemet
Patton Boggs LLP
2550 M Street, N.W.
Washington, DC 20037
Phone: (202) 457-6015
Fax:: (202) 457-6315
Email: bchew@pattonboggs.com
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I.

Factual Background
Plaintiffs filed their complaint against Defendant ConsumerAffairs.com on March 17,

2008. Defendant moved to dismiss or strike the complaint pursuant to Fed. R. Civ. P. 12(b)(6),
Plaintiffs opposed, and the Court heard oral argument on the motion. On June 18, 2008, the
Court dismissed the complaint, noting that the analysis was limited to the four corners of the
complaint, rather than considering allegations and arguments asserted in Plaintiffs’ opposition to
the motion to dismiss or the supporting declaration from the Plaintiff that responded to the
Communications Decency Act affirmative defense asserted by the Defendant.
Plaintiffs’ proposed Amended Complaint includes revised factual allegations that directly
address the Communications Decency Act defense asserted by the Defendant and address several
new, false complaints about the Plaintiffs that have subsequently appeared on the Defendant’s
website.
II.

Allowing the Proposed Amended Complaint Serves the Interests of Justice
The Federal Rules of Civil Procedure promote liberal amendment of pleadings unless

such amendment is proposed in bad faith, prejudicial, or futile. “[L]eave to amend a pleading
shall be freely given when justice so requires.” FED. R. CIV. P. 15(a)(2). According to the
Supreme Court of the United States, “this mandate is to be heeded.” Foman v. Davis, 371 U.S.
178, 182 (1962). Foman requires “a liberal reading of the rule’s direction for ‘free’ allowance.”
Ward Elec. Serv., Inc. v. First Commercial Bank, 819 F.2d 496, 497 (4th Cir. 1987). “Leave to
amend should be denied, therefore, only when the amendment would be prejudicial to the
opposing party, there has been bad faith on the part of the moving party, or the amendment
would be futile.” Hale v. Anthem Health Plans of Va., Inc., 2008 WL 2329762 (E.D. Va. June 5,
2008) (citations and quotations omitted). See also Forman, 371 U.S. at 182 (“In the absence of
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any apparent or declared reason – such as undue delay, bad faith or dilatory motive on the part of
the movant, repeated failure to cure deficiencies by amendments previously allowed, undue
prejudice to the opposing party by virtue of allowance of the amendment, futility of amendment,
etc. – the leave sought should, as the rules require, be ‘freely given.’”). A motion to amend may
not be denied “simply because [the district court] has entered judgment against the plaintiff—be
it a judgment of dismissal, a summary judgment, or a judgment after a trial on the merits.”
Laber v. Harvey, 438 F.3d 404, 427 (4th Cir. 2006).
Applying this standard, the Court should grant Plaintiffs’ Motion and accept the proposed
Amended Complaint—attached to Plaintiffs’ motion as Attachment 1—because the interests of
justice so require. Defendant will not be prejudiced if the Motion is granted. Discovery is not
yet underway, so Defendant cannot claim that the Amended Complaint will affect its pre-trial
strategy. In fact, Defendant will benefit by having a more detailed complaint, with additional
facts. Further, Plaintiffs are acting neither in bad faith nor on a dilatory motive by seeking to
amend their complaint; rather, Plaintiffs are attempting to conform their complaint to the law, as
discussed by the Court in its recent order granting Defendant’s motion to dismiss. Finally, the
proposed amendments are not futile—other courts have allowed similar claims to survive
motions to dismiss and motions for summary judgment.
A.

Defendant Is Not Prejudiced By The Proposed Amended Complaint.

The absence of prejudice to the opposing party “will normally warrant granting leave to
amend” under Rule 15(a). Davis v. Piper Aircraft Corp., 615 F.2d 606, 613 (4th Cir. 1980).
“Whether an amendment is prejudicial will often be determined by the nature of the amendment
and its timing. A common example of a prejudicial amendment is one that raises a new legal
theory that would require the gathering and analysis of facts not already considered by the
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[defendant, and] is offered shortly before or during trial.” Laber, 438 F.3d at 427 (citations and
quotations omitted).
Here, Defendant cannot plausibly argue that it will be prejudiced if the Motion is granted.
Never mind “shortly before or during trial”—discovery has not yet begun. At this point, the very
earliest stages of the case, Defendant cannot possibly have developed any theory or defense that
will require modification if the Motion is granted.
Further, the Amended Complaint does not raise any new legal theories. Rather, it
restates, word for word, the four counts listed in the original Complaint. Two of these counts
(Lanham Act violations) were dismissed by the Court, and are included in the Amended
Complaint to preserve the issue for a possible appeal. The Amended Complaint does not offer
any new facts related to these two counts. As to the remaining two counts (defamation and
tortious interference with a business relationship), the Amended Complaint does not propound a
new legal theory; instead, it gives Defendant more facts than the original Complaint, facts
specific to an affirmative defense that Defendant raised in a motion to dismiss. These additional
facts will assist, not hinder, Defendant in preparing its case and will assist the Court in more
fully evaluating the issues in the case.
B.

Plaintiffs Are Not Acting In Bad Faith.

There is nothing to suggest that this motion to amend has been made in bad faith.
Plaintiffs merely seek to add additional allegations to the four corners of the complaint that
address a relevant affirmative defense. Further, as in Laber, this “is not a run-of-the-mill case.”
438 F.3d at 428. Precedent in this Circuit is limited on the application of Section 230 of the
Communications Decency Act, and courts in other circuits have allowed claims by plaintiffs in
similar factual situations to survive motions to dismiss. Plaintiffs’ original Complaint presented
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an intricate legal question, requiring thorough analysis by the Court, but did not present detailed
facts regarding Section 230 of the Communications Decency Act.
Nor is there any evidence that Plaintiffs are acting on a dilatory motive. This is
Plaintiffs’ first motion to amend. As discussed, this case is still in the very earliest stages. This
is not a situation where a plaintiff tries to spring a new theory on an unsuspecting defendant on
the eve of a trial, or subjects the defendant to repeated amendments of the original complaint.
C.

The Proposed Amended Complaint Is Not Futile.

Plaintiffs’ proposed amendment is not futile because other websites that post third party
content have been held to be information content providers who cannot benefit from a
Communications Decency Act defense. Leave to amend “should only be denied on the ground
of futility when the proposed amendment is clearly insufficient or frivolous on its face.”
Johnson v. Oroweat Foods Co., 785 F.2d 503, 510 (4th Cir. 1986). The Amended Complaint
certainly is not futile.
The proposed amendments are designed to address the concerns raised by the Court in its
decision granting Defendant’s motion to dismiss. The question is “whether Defendant assisted in
the creation and development of the content at issue so as to render it also an information content
provider for these purposes.” Mem. Op. 7. The Court dismissed the original Complaint because
Plaintiffs “failed to sufficiently or substantively allege that Defendant participated in the creation
or development of the website content at issue in this claim.” Id. 8. Limiting its analysis “to the
four corners of the Complaint,” the Court did not consider either the indisputably original,
defamatory content on the website, or the Defendant’s use of titles, headings, categories,
solicitations with the prospect of monetary compensation, and instructions on how to phrase a
complaint.
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The Amended Complaint specifically alleges that Defendant is solely responsible for
certain statements on the website that are defamatory to Plaintiffs. This alone is sufficient to
defeat a Section 230 immunity argument (at least on a Rule 12(b)(6) motion). Further, courts
have held that the use of titles, headings, categories, and solicitations with the prospect of
monetary compensation, and instructions on how to phrase a complaint, can turn a Defendant
who might otherwise be an interactive service provider into an information content provider
under Section 230. See, e.g., Fair Hous. Council of San Fernando Valley v. Roommates.com,
LLC, 489 F.3d 921 (9th Cir. 2007); Hy Cite Corp. v. Badbusinessbureau.com, L.L.C., 418
F.Supp.2d 1142 (D.Ariz. 2005); MCW, Inc. v. Badbusinessbureau.com, L.L.C., 2004 U.S. Dist.
LEXIS 6678 (N.D. Tex. Apr. 19, 2004. In each of these cases, websites that hosted content
authored by third-parties were nonetheless judged to also be information content providers and
therefore excluded from the protections of Section 230 of the CDA. Defendant may dispute
these allegations on the merits, but “conjecture about the merits of the litigation should not enter
into the decision whether to allow amendment.” Davis, 615 F.2d at 613.
After discovery, Defendant may establish that it is not an information content provider
with respect to any of the false, malicious and libelous statements about Plaintiffs that appear on
Defendant’s website. The Amended Complaint, however, provides ample evidence to the
contrary—certainly enough to defeat any suggestion that the proposed Amended Complaint “is
clearly insufficient or frivolous on its face.” Johnson, 785 F.2d at 510.
III.

Conclusion
For the foregoing reasons, and in the interest of justice, Plaintiffs respectfully request that

this Court grant the Motion to File Amended Complaint.
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Respectfully submitted,

Respectfully submitted,

__________/s____________
Benjamin G. Chew, Esquire
Virginia bar number 29113
Andrew M. Friedman, Esquire (admitted pro
hac vice)
John C. Hilton, Esquire
Attorneys for Nemet Chevrolet Ltd. and
Thomas Nemet
Patton Boggs LLP
2550 M Street, N.W.
Washington, DC 20037
Phone: (202) 457-6015
Fax:: (202) 457-6315
Email: bchew@pattonboggs.com

Dated: June 27, 2008
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